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To: Full Commission 

p 

Pursuant to Section 405 ofthe Communications Act, 47 U.S.C. Section405, Bennco, 

Inc. (“Bennco”), by its attorney, respectfullyrequeststhe full Commission to reconsider and set aside 

its Report and Order, released July 2,2003 and published in the Federal Register on August 5,2003’, 

to the extent that the Rules adopted in such Report and Order require Bennco to dissolve a Joint 

Sales Agreement which exists between Bennco and Clear Channel, in the Parkersburg, WV/ 

Marietta, OH radio market. In support thereof, it is alleged: 

I 68 FR 46286. 
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I. Petitioner and its Interest in this Proceeding: 

1. Bennco, Inc., is one of a number of companies whose CEO is William E. Benns, 

111, of Norfolk, VA (collectively, the “Benns companies”). For a number of years, these companies 

owned and operated a number of broadcast stations in the Parkersburg, WV/Marietta,OH, radio 

market. By 2001, the number of stations owned and operated in that market by the Benns companies 

had grown to five: two AMS and 3 FMS. In that same year, however, the Benns companies sold all 

five stations to Clear Channel’. 

2. Following the sale to Clear Channel, Mr. Benns and his associates began looking 

for another radio property for Bennco to acquire, in order to accomplish a tax deferred exchange, 

under the Internal Revenue Act. It happened that FM Broadcast Station WVVV, Williamstown, 

WV, was available. It also happened that the then owner of Station W W V ,  Williamstown 

Broadcasting, LLC, had a joint sales agreement with Clear Channel. This made it an attractive 

vehicle for the tax shelter. Bennco would have to program the station, but this was a fairly easy task; 

good programmers are readily available. Bennco would not have to do any selling - a task which is 

very difficult because it requires skilled sales people, which are very scarce. 

3. Now, however, the FCC has adopted rules which make JSAs attributable. 

Furthemore, it has decreed that in markets like Parkersburflarietta, where the existence of a JSA 

would cause Clear Channel to exceed its maximum limit under the Multiple Ownership Rules, any 

such JSAs must be dissolved, within two years. In the Matter of 2002 Biennial Regulatory review, 

* The sale agreement was actually executed in 1999, but FCC approval of the sale was 
delayed for1 8 months, because of a Petition to Deny. 
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29 Communications Reg. (P&F) at paragraphs 317-325. This presents Bennco with a problem - a 

big problem. If the JSA is dissolved, the very survival of Station WVVV will require Bennco to 

establish a sales staff - a task which, as will be demonstrated, will be next to impossible to 

accomplish. 

11. It Will be Almost Impossible for Station WVW to Survive Without a JSA 

4. It has been said that 90% of the policies of life insurance sold in the U.S. are sold 

after the customer has said “no.” Selling radio advertising may not be quite that difficult but it’s still 

very difficult, indeed. Seldom, if ever, does someone come into a radio station and ask to buy 

advertising. To the contrary, the advertising has to be sold by skilled personnel. These individuals 

are rare, and various advertising media, including radio, TV, cable TV and newspapers compete for 

their services. 

5. With a 2000 population of 150,200, the Parkersburghlariettarnarket ranks 282 out 

of the 286 markets rated by Arbitron. Despite its small size, it is an extremely competitive market. 

Parkersburg and Marietta each have two daily newspaper, three of which are owned by Ogden and 

one by Gannet. Marietta has, in addition, two weekly newspapers, and Parkersburg has a television 

station. Marietta and Parkersburg each have some of the highest cable penetration rates in the 

country and both local cable systems sell advertising on an aggressive basis. 

6 .  Radio broadcasting inthe market is dominated by two groups: Clear Channel with 

five stations, and the Galli group, also with five stations. It is going to be extremely difficult to lure 

skilled sales people away from either of these groups, or, for that matter, the newspapers, TV station 

or cable systems, to work for a stand alone FM station, e.g, WVVV. At the very least, Bennco will 

be unable to continue to produce the present high quality of programming which it offers to the 
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JSAs in only 12 markets, but they are unwilling to certify that number because their records may 

be incomplete. Even if there are 24 markets, however, they would constitute less than 10% of all 

the Arbitron markets in the country. Furthermore, in some of these markets, dissolution won’t be 

necessary because the group owner isn’t over its limits. 

10. If the Commission’s intention was to punish group owners and, in particular, 

Clear Channel, its actions were wide of the mark. In Parkersburg, for example, the market is already 

divided between two powerful group owners: Clear Channel and Galli. Neither of these groups is 

going to be significantly affected if the Bennco/Clear Channel JSA goes away. Each group has its 

own staff of skilled sales people, who will go right on selling exactly what they have been selling. 

Only Bennco will suffer, because it won’t be able to attract sales people to sell for a stand alone 

station. These sales people want to sell for a group, simply because the revenues involved are 

necessarily larger, resulting in bigger commissions. 

IV. Conclusion: 

1 1. Petitioner doesn’t question the Commission’s decision to make JSAs attributable in the 

future and to prohibit future JSAs which, given the decision to make them attributable, cause a 

group owner to exceed its limits in a market. But the decision to require dissolution of existing JSAs 

is a different matter. It was taken with no fact finding, whatsoever. The FCC didn’t even trouble to 

find out how many markets would be affected. Hence, the agency acted without an adequate record. 

12. Interestingly, the agency elected to specify atwo year grace period, during which existing 

JSAs could continue to exist. Clearly, it thought that these existing JSAs were not a major threat to 

competition, or it would have required immediate dissolution. Bennco believes that if the FCC 

investigates the issue, it will conclude that the number of offending JSAs is so small that far more 
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harm would be done by requiring them to be dissolved than would be done by letting them remain 

in place. Such conclusion will be consistent with, if not mandated by the treatment afforded to 

clusters of stations owned by a single company, which exceed the numerical limits specified by the 

new Multiple Ownership Rules. Those clusters are grandfathered. Parity of treatment requires that 

pre-existing JSAs also be grandfathered. Melody Music, Inc. v. FCC, 345 F.2d 730 (D.C. Cir., 

1965). 

August 29,2003 
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